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Na.

IN THE SUPREME COURT OF APPEALS
OF WEST VIRGINTA

E.l. DU PONT DE NEMOURS AND COMPANY,
i’ctitioner,

V.

LENORA PERRINE, et al.
Respondents.

BRIEF ON BEHALY OQF JOE MANCHIN, I GOVERNOR OF THE
STATE OF WEST VIRGINTA

AMICUS CURIAE

COMES NOW the Honorable Joe Manchin, I, Govemor of the State of West Virginia (the
“Govemor”),v by counsel, and pursuant to Rule 19 of the West Virginia Rules of Appellate
Procedure, hereby submits thi‘s amicus curige brief in support of the petition for appeal. Bécause
the disposition of cases involving punitive damages awards at the petition stage Taises sigmificant due
process concerns, the Governor respectfully requests that this Court grant the petition to clarify the
law regarding, the constitutionally mandated appellale review of punitive damages.

Petitioner F.1. du Pont Nemours and Company secks appellaie rcvicw ol a jury verdiet
delivered in the Cirenit Court of Harrison County that, inter alia, awarded over onc hundred ninety-
six million dollars in punitive damages. Numqrmm decisions guarantee the right to appellate review

of such an assessment of punitive damages. 1lowever, this Court has concluded that its ohligation
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to conduct a meaningful and adequate appellate review of a punitive damages award is satisfied
through the mere consideration (and rejection) of a petition for appeal. See Syl. Pt. 2, Garnes v.
Fleming Landfill, Inc., 186 W. Va. 656, 413 S.E.2d 897 (1992) (indicating that a meaningful and
adequate review “may oceur when an app icatioﬁ is made for an appeal.™).

Since Garnes was decided, however, the United States Supreme Court has provided
additional guidance to appellate courts that are presented with challenges (o the constitutionality of
punitive damages awards. Namely, in State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408
(2003), the Courl held that the Duc Process Clause of the Fourteenth Amendment guarantees the
right Lo de novo appellate review of an award of punitive damages. As o result, serious questions
are raised as to whetber this Court’s constitutional obligation to provide de novo appellate review
of & punitive damages award may be satisficd by the mere consideration of a petition for appeal.
indeed, this practice appears to place this Honorable Court in conflict with the mandates of the
United States Supreme Court, thereby depriving litigants like the Petitioner the minimum due
process protections guarantced by the Fourteenth Amendment.

Ensuring that West Virginia courts provide the appropriate level ol appellate review to
Pctitioner, as well ag all ather parties seeking review ol punitive damages awards, 1s an issuc of vital
public importance to the State and her citizens. Consequently, the Governor is interested m one of
the central issues highlighted by this casc and other petitions seeking review of punitive damages

awards: What sort of appellate review is roquired by the Due Process Clause?
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DISCUSSION OF LAW

T. Adequate appellate review is critical to the fair and rational imposition of punitive
damages.

Punitive damages serve as an importé.nt 1§gal remedy in West Virginia courts; when justified,
the award of punitive damages can serve Lo 'cl]i:ctively punish wrongdocrs and discourage future
wrongdoing, As this Cmn% has stated,

It is axiomatic that when consumers, employecs, ote. ate the vietims of illegal,

wiltully and wantonly wrongful, and/or frandulent misconduct, the social remedy of

punitive and penalty dumages may be a powerful tool — for the benefit of the plaintifl

and for the benefit of society in general — to punish the wrongdocr and to deter the

commission of similar offénses in the future. :

State ex rel. Dunlap v. Berger, 211 W.Va. 549, 567 8.15.2d 265, 278 (2002) (intcrnal quotations and
citation omitted). Whereas compensatory damages "are intended to redress the concrete loss that
the plaintiff has suffered by reason of the defendant’s wrongful conduct],]” pumitive darmages, by
contrast, “serve a broader function; they arc aimed at deterrence and retribution.”  State Farm, 538
U.S. at 116 (vilations omitted); see also BM W of North America, Inc. v. Gore, 517 U.8. 559, 568
(1996) (“Tunitive damapes may properly be imposed to furfher a Slule's lepitimate interests in
punishing unlawful conduct and deterring its repetition.”); Garnes, 413 5.E.2d at 201-02 (“Punitive
damagoes arc necessary when compensatory damages are not large enough to convince i defendant
o future defendants to take precautions aguinst similar problems.”).

Nevertheless, the “punitive” nature of such awards dictates that appellate courts conduct a

careful and detuiled caarnination of those instances in which punitive damages have been assessed.

As the United States Supreme Court has noted, exacting appellate scratiny of punitive damages is

imperative since “[pJunitive damages pose an acutc danger of arbitrary deprivation of property.”
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Honda Motor Co. v. Oberg, 512U.S. 415,432 (1994); see also Pacific Mut. Life Ins. Co. v. Haslip.
499 U.S. 1, 12 (1991) (QO’Connor, J., dissenting) (“Punitive damages arc a powerful weapon.
Tmposed wisely and with restraint, they have the potential to advance legitimate state intercsts.
lmpqsccl indiscriminately, however, they have 4 devastaling potcnfjal' for harm.”); Garnes, 4-13-
$.E.2d at 902 (“[u)nchecked punitive darriages awards . . . can have effects that are detrimental Lo
society as a whole.”). Accordingly, appollatc roview is an essential component to a fair und rational
system for impusing punitive damages; absent such review, the “acute danger” that an excessive and
unsupported award will be left standing becomes even morg pro_nounccd,‘

i1, | Dug process mmldnfes de nave appellate review of punitive damages awards.

To thut end, the United States Supreme Court has req()gnized that detailed appellate review
of punitive awards serves as the foundation of the procedural rights atforded to litigants. In Haslip,
supra, the Court cxamined the constitutional sufficiency of procedurys used by the State of Alahama
in punitive damages cases. In concluding that the procedures were coustitutional, the Court took
particular note of the Alabama Supreme Court’s praclice ol conducting thorough appellate review
of punitive awards, which provides “an additional check on the jury’s or trial court’s discretion™ and
“makes certain that the punitive damages arc rc.asonab]é in their amount and rational ip light of il,mir
purpose to punish what has occarred and to deter its repetition.” Hasfip, 499 U.S. at 20-21.
Similarly, in a case ariéing in West Virginia, TXO Production Corp. v. Alliance Resourcas Corp.,

509 U.S. 443, 465 (1993), the Courl was presented with the argument that the jury’s award of

U Additionally, the circuit courts of West Virginis could benefit from this Court’s guidance regarding somc
of the complex issucs raised by the award of punitive damagcs in the inslant Cas¢, nainely whether voluntary conduct
(hal appusrs to comply with applicable federal and state repulatory provisions can constitute the type of “wunton,
willful o1 1eckless™ conduct necessary to sustain a punitive damages award. See Syl. PU 4, Mayer v. Frohe, 40 W.
Va. 246, 22 S.I. 58 (1899).
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punitive damages was not adequately reviewed by the appellate court.? /d. at462-63. Rejecting this
contention, the Sui)reme Court praised this Court for its detailed analysis and “thorough opinton,”
which “was upanimous and pave careful attention to the relevant precedents.” fd. al 465.

In [Tonda Motor Co., Ld. v. Oberg, 512 0.8, 415, 432 (1994), the Court moved heyond
merely considering lower courts’ appellate procedures and explicitly held for the first time that the
Constitution requires judicial review of punitive damages awards. Noting the historical and long-
standing tradition of judicial review as a safeguard against excessive punitive damapcs awards, the
Court invalidated an amendment to the Oregon Constitution (hat prohibited judicial review of
punitive damage awards under certain circumstances, observing that the “denial of judicial review
of the size of punitive damages awards violates the Due l’roc'css Clause of the Tourteenth
Amendtﬁent.” In 50 holding, the Court acknowled ped its prior decisions in Haslip and TXO, which
“stressed (he availability of both “meanin gful and adequate review by the trial court’ and subsequent
appellate review.” Id. at 420 (quoting Haslip, 499 U.S. at 20) (ecmphasis added).

Two years later in Gore, supra, the Court further expmmded on its prior decisions,
concluding that due process ensurcs not simply a fair procedure, hut also a fair substantive Tesull.
Gore, 517 1.8, at 574. To cxtend “fair notice” to litigants facing potential puniive awards of the
“severily of the penalty that a State may impose,” Jd., the Court cralted three guideposts for courts

W utilize in reviewing the substantive constitutionality of punitive awards.’ fel. at 575.

2 ffowover, its is iinputant to emphasize that the 7.XO Court was not presented with the opportunity 1o
opine on the central issuc raised iu this brief: whether the mere consideration of punitive damages awards at the
pelition stage — standing alone  passes constitutional muster. Tn TXO, this Court had granted the petition for appeal,
which led 1o the extensive bricfing, oral argurnent, and ultimately a “thorough” opinion.

3 The three guidepusty include: (1) the degree of reprehensibility of the defendant's misconduet; (7)) the
dispanty between the actnal or polential hurm suitered by the plaintiff and the punitive damages award; and (3) the

difference between the punitive damages awarded by the jury and the civil penattics suthorized o Loposed in

5
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Thereafter, in 2001, the Court’s procedural and substantive due process jurisprudence came
together in Cooper Indus., Inc. v. Leatherman f eol Group, Inc., 532 U.5. 424 (2001). Faced with
determining the appropriate procedural standard for reviewing the substantive merits of an award
under the Gore guideposts, the Court ruled that such appellate review must be conducted de novo.
Jd. a1 431. Explaining that certain legal concepts are “fluid” and “take their substantive content from
the particular contexts i which [they] are being asscssed|,]” the Court cmphasized that an
“independent review™ by an appellate court is necessary to clarify the applicable legal principles,
unify precedent, and stabilize the law. 7d. at 436 (internal quotations and citation omilted).
Motcover, the Court analyzed the institutional differences between trial and appellate judges and
concluded that differing competencies between the two tip the scales in favor of strict, exacting
appellate revjew. Id. at 440 (examining the three Gore gnideposts, and reasoning that whereas
“district courts have a somewhat superior vantape over courts of appeals™ in considering the first
critefia, they are both “equally capable of analyzing the second factor . . . [a]nd the third Gore
criterion, which calls for a broad legal comparison, scems more suited to the expertise of appellate
vourls.™). |
Although the decision in Cooper Industries concerncd only federal appellate review, the
Court’s subsequent decision in State Furm, supru, climinated any doubt that “state appellate courts,
too, must exercise de move teview over whether punitive damages are excessive.” FErwin
Chemerinsky, Jhe Constitution and Punishment, 56 Stan. L. Rev. 1049, 1069-70 (2004).  On
certiorant to thé Supreme Court of Utah, the State £arm Court opincd that its decision in Coope‘:f

Industries “mandated appellate courts to conduct de nove review” ol a rial court’s ap plication of the

vennparable cases. Gore, 517 U8, at 575
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Gore guideposts, wriling: “Exacting appellate review ensures that an award of punitive damages 15
based upon an application of the law, rather than a decisionmaker’s caprice.” Stale Farm,538US.
at 418 (internal quotation and cilation omitted).

Il  Theconsideration (and rejectivn) of a petition for appeal conflicts with post-Garges due
process guaraniees,

Given this constitutional overlay, the possibility that an award of pimitive damdges could
e summarily upheld through the refusal ofa petition for appeal raises serious due process concerns.
Admittedly, this Court has tecognized that, to comport with the requirements ol duc process,
punitivc damages must be subject to both post-verdict and appellate review. Garnes, 413 8.E2d
907-08; see also Vondevender v. Sheetz, Inc., 200 W. Va. 591, 490 S.E.2d 678, 685 (1997)
(“Through [the Carnes) docision, we imposed the necessary, bul previously lacking, requirement of
a *meaningful and adequate review’ by both the trisl and appellate court systems[.]”). Furthermore,
this Court h:ﬁ: even acknowledged thut Cooper Industries requ_i;_res that appellate review of a punitive
damages award must be conducted de nove. Boyd v. Goffoli, 216 W. Va. 552, 608 S.E.2d 169, 176~
77 (2004) (citations omitted).

Despite this explicit recognition thut duc proccss requires “meaningful and adequate” —and
de novo — ap|)e]lute review, this Coutt, rclying upon its decision in Garnes, frequently issues
summary denials of petitions secking review of punitive daﬁmges awards. As noted, the Garnes
Court indicated that the obligation to conduct a “meaningful and adequate™ appellate review of a
pﬁnitivc award may be satisficd through the consideration of a petition for appeal. See Syl. pt. 2,
Garnes; see also Syl. pt. 5, d. (noting, that this Court will review punilive daruages awards “upon

petition”).
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However, the mandates of State Farm brings this practice, as well as this aspect of the
Garnes decision, into question, More to the point, it is unclear whether this Court’s periodic practice
of determining the validity of a punitive danvages award solely through consideration of a petition
for appeal could withstand coﬁs’rjmﬁonal serutiny today. Unfortunately, the United States Supreme
Courl has not cxplicitly addressed whether this aspect of our process provides litigants with
“meaningful and adequate™ appellate review." However, a review of the Supreme Court’s post-
Garnes jurisprudence implics, at the very least, that the Constitution requires somcthing more.

In sttempting to discern the type of review that is required, this Court’s own description of
de novo review is illuminating. In State v. Legg, 207 W. Va, 686, 536 S.1.2d 110 (2000), this Court
concluded that “|t]he term dc nove’ means ‘anew.” T other words, we review the cireuit court's
ruling in the same way that the circuit court made the ruling, as though the ruling were never made.”™
Id at11 S.n.S. ln State ex rel. Clarkv. Blue Cross Rlue Shield of West Virginia, Inc., 203 W.Va. 690,
510 S.5.2d 764 (1998), this Court further explained the nuture of de nove review, observing that the
term is frequently used intcrchangeably with the term “plenary,” which wmeans “[fjull, entire,

complete, absolute, perfect, unqualified.” Jd. at 775 (quoting Black's L.aw Dictionary 1154 (6th

4 This jv undusstandable  and the concerns especially pronounced — given the unique structure of West
virginia courts, where no eivil litigant is provided an appeal as a matier of right and — lacking any intermediate
appellate courts  this Court 15 the only appellate triburl (hrat can provide the level of review mandated by Statre
Farm. And yet, this Courl may grant o1 refuse a petition for appeal in its sole diseretion. Sze Rule 7, West Virginia
Rules of Appellate Procedure, By contrast, forty-eight States offer civil liligants at least vne appeal as a matter of
ﬁgmﬂmmmaMMmmMmmmmmmmumnmuMMSww%mwﬁwmm.&eNmmﬂmeMgMRMMmem
Righs of Indigent Litigants: Will Texaco Trickle Down?, 61 N.Y.U. L. Rav. 463, 467 (1086) (“Taday, appeal as of
right . . . is the rule in federal court and in the courts of a1l stales execpt New Hampshire, Virginia, and West
Virginia."). In 2004, however, New Hampshire changed course, providing for a “mandatory appeal” as of right from
a “final decision on the merits” ssucd by a trial court, subject to a handful of limni wd sacepions. See N.H. 8.CL R
4, 7. In addition, New Hamnpshirc imposes significant statutory limits on punitive awards See N Rev, Stat. Ann.
§ 507:16 (“Nn punitive damages shall be awarded in wny netion, unless otherwise provided by statute.”).

Ilius, oaly West Virginia and (b mother state of Virginia continue to provide only discrolionary sppeals in
most cvil cases. Llowever, Virginia cxtends o critical safeguard against the “acute, danger” posed iy arbitrary
punitive damages awards ju the forn ot a statutory cap of $350,000 on all punitive awsrds.

8
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d.1990) (citation omitted)). In other words, de novo review requites a [resh, independent
determination of the issucs at stake; as such, the appellate courl is charged with placing itsclf in the
trial court’s place and determining anew the judgment made below. Indeed, Cooper Indusiries’s
mandate of de novo review was premised largely on the need for greater judicial serutiny and contrul
of punitive awards. De novo review, the Court explained, is “necessary il appellate courts are to
maintain control of, and to clarify, the legal principles;” the Gore guideposts “will acquirc morc
meaninglul content through case-hy-case application at the appollate level,” and further “de novo
review Lends to unify precedent and stabilize the law.” Cooper Inddus., 532 U.S, at 436 (internal
Quotatlons omitted).

As the foregoing would suggest, the de novo review mandated by Cooper Mndustries und State

Furm must at least be ope (hal turns on the merits. However, it is a well-settled principle of West

Virginia taw that this Court’s rejection of a petition for appeal is not a consideration of the merits
ofthe petition. Asthis Courtexpressly stated in Triggs v. Berkeley County Bd. of duc., 188 W. Va.
435,425 S.E2d 111, 118 0.9 (1992), the rejection of a petition for appeal “is not un adjudication on
the merits and does nol carry any implication of approval of the judgment sought ( be reviewed.”
See also Syl., Smith v. Hedrick, 181 W. Va. 394, 382 8.15.2d 588 (1989) (“This Court’s rejection of
u petition for appea] is not a decision on the merils precluding all future consideration of the issues
raised therein, unlcss, as stated in Rule 7 of lhc; West Virginia Rules of Appellate Procedure, such .
petition iy rgjected bocause the lower couﬁ's judgment or order is plainly right, in wlhich CASE NO
other petition for appeal shall be permitted.”); Blackburn v. State of West Virginia, 170 W. Va. 96,
290°$.5.2d 22, 27 (1982) (noting that an appeliate court’s “refusal to docket an application for appeal

fiom the judgment of un inferior court 1s not a fina) judgment having res judicata clfeet unless the
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appcllate court's rejection of the application for appeal specifically addresses the issues raised by the
applicant and finds that the lower court's judgment is plainly right”). Tnsofur as the rejection of a
petition for appeal neither operatcs as, nor even purports to be a decision on the merits, the
disposition of appeals involving punitive damages awards in this manner arguably runs afoul of the
mandates ol State Farm.

Regardless of whether the summary disposal of such petitions is deemed to tun on the
meﬁts, however, it appears to fall well short of the exacting, de novo review required by the
Fourtcenth Aincudmuent. Al a minimurn, State Farm’s mandate casts 4 shadow over the adequacy
of our state’s punitive damages procedural safeguards. Taken into context, the appellate procedurcs
approved in (Garnes appear thin in comparison to the weight of authority discussed above. Indeed,
if due process requires “exacting” (an.d de nove) uppellate review, under what circumstances will the
mere consideration (and terse denial) of a reguest for an appeal withstand constitutional scrutiny?
Giiven Cooper Tndustries’s recitation of appellate courts’ ciuty to stabilize and refine the law by
articulating its reasons for affirming or rejecting a plea for aﬁpellare relief, a one-sentence denia} of
an application for appeal provides little “meaningful content” to the substance of this Stale’s punitive
damapes jurisprudence.  Broadly speaking, the value of written judicial opinions lics in their
denionstration of the “recogmition that under a goverrunent of laws, ordinary people have a right to
expect that the law will apply Lo all citizens alike . . . . Bven to approach a goal of consistency,
litigants, Jaﬁyc-rs, reviewing judges, the press, and ordinary citizens need krmwlwh y # parlicular
judge came to a particular deeision in a particular set of circuinstances.” Vatricia M. Wald, The
Rhetoric of Results and the Results of Rhetoric: Judicial Weitings, 62 U. Chi, L. Rev. 1371, 1372-

(1995).

10
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Here, the value of a detailed, exacting review and ppinion is especially salient; indced it 18
mandated 1o ensure that a punitive award is bascd ubon the law, rather than caprice. However, a
summary refusal of a petition for appeal provides no such assurances; il reasonNing is obséurc, its
justifications elusive or nonexistent. When an opinion is effectively silent — as such surmmary
rejections are — there is no assurance that adequate appellate review (and therefore due process) was
actually alforded to the litigants. Although entirely appropriale in most SClings, when presented
with 4 Jitigant’s gnly opportunity for the constitutionally mandated de novy review of a punitive
damages award, this process appears lacking.

A West Virginiajury, exercising the sovercign powet of the State, has puni s-:héd (he Petitioner
severely. Petilioner now sceks what due process requires — 4 meaningful, adequate, and de novo
review of its nine figure punisbment. Such an exacting and fresh exarnination of the record -~ cven
if affirmance is warranted — should be provided.

CONCLUSION

WHEREFORE, in lipht of the foregoing, the Goverpor respectfully requests that this Court
grant (he Petition for Appeal and clarity the law regarding the type of appellaie review afforded to
awards of punitive damages.

Respectfully submiffed

arte P. Goodwin (#8039)
Jonathan 8. Deem (#10344)
Office of the Governor

State Capitol »

1900 Kanawha Rounlevard Fast
Charleston, West Virginia 25304
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(304) 558-2000

Counsel for The Honorable

Joe Manchin, ITI, Governor of the
State of West Virginia
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